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1.INTRODUCTION

As a part of the general post-pandemic recovery plan, the Italian Government has
intervened for the umpteenth time on civil trial rules, including those relating to the
Supreme Court.

Actually, the reform approved by delegation Law no. 206/2021 and implement-
ed by Legislative Decree no. 149/2022 is grafted onto a draft law (namely, the Bill
A.S. 1662) which predates the Covid spread and in which there was no provision for
further changes to the proceedings before the Court of Cassation®. As a result of
a series of amendments, however, such proceedings, albeit not radically reformed,
underwent several capillary changes, mainly due — on the one hand — to the gener-
alization of the telematic civil process (which has resulted in the disappearance, or
at least the reshaping and redistribution, of a series of burdens previously placed on
the parties), and — on the other — to the abolition of the Sixth Section (previously
charged with filtering out inadmissible appeals), which has been an occasion for the
consolidation of procedures.

In addition, and in apparent countertendency to the primary objective of the re-
form (as of all the most recent reforms), i.e. that of reducing the Court’s workload,
Decree no. 149/2022 also gave the Court of Cassation two new powers: that of issuing
early principles of law at judges on the merits’ request (the so-called preliminary refer-
ral, regulated by article 363-bis c.p.c.) and that of deciding appeals explained against
those judgements which had already been declared incompatible with the ECHR by
the European Court of Human Rights, in order to ensure, as far as possible, the rein-
statement in specific form of the violated rights (the so-called European revocation,
regulated by article 391-quater c.p.c.).

1 Which has already been reformed many times in recent years: see Legislative decree no. 40/2006; Law no.
59/2009; Law no. 134/2012; Law no. 197/2016.
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With respect to both innovations, the Italian legislature clearly drew inspiration
from homologous French solutions; but in both cases, one would say, unthinkingly.

2. THE PRELIMINARY REFERRALTO THE COURT OF CASSATION: PRELIMINARY
REMARKS

Embracing an idea that had already surfaced — only to be discarded — about 20
years ago in the course of the work of the so-called Vaccarella Commission?, and most
recently re-proposed by the so-called Luiso Commission, article 1, § 9, lett. g), Law no.
206/20213, had delegated the Government to introduce the so-called preliminary re-
ferral to the Court of Cassation. In so doing, Italian legislator was declaredly inspired by
the French saisine pour avis de la Cour de cassation®*; but, if the admissibility conditions
and the whole procedure appear to be largely borrowed from the French experience,
the Italian preliminary ruling differs from that of alleged inspiration in one fundamental
feature, which is also the reason for the major criticisms raised by Italian scholars: in
fact, unlike the avis of the Cour de cassation, the principle of law issued by the Italian
Supreme Court is binding for the judge who requested its intervention and for all those
subsequently involved in the same proceedings®. And, as it will be stressed later in this

2 SASSANI, Bruno, CORTE SUPREMA E JUS DICERE, Giurisprudenza italiana, 2003, 822 ff.; TOMMASEO, Ferruccio, LA
RIFORMA DEL RICORSO PER CASSAZIONE: QUALI | COSTI DELLA NUOVA NOMOFILACHIA?, ivi, 826 ff.; TEDOLDI, Alberto, LA
DELEGA SUL PROCEDIMENTO DI CASSAZIONE, Rivista di diritto processuale, 2005, 925 ff.

3 For a commentary on the provision of the delegation Law (and for further references), see CAPASSO, Valentina,
IL RINVIO PREGIUDIZIALE ALLA CORTE DI CASSAZIONE E IL « VINCOLO » DI TROPPO, Rivista trimestrale di diritto e
procedura civile, 2022, 587 ff. On article 363-bis c.p.c. see, among others, COMASTRI, Michele Andrea, LA
PREGIUDIZIALE INTERPRETATIVA INNANZI ALLA CORTE DI CASSAZIONE, in CECCHELLA, Claudio (a cura di), /L PROCESSO
CIVILE DOPO LA RIFORMA. D.LGS. 10 OTTOBRE 2022, N. 149, Bologna, Zanichelli, 2023, 141 ff.; CARRATTA, Antonio,
LE RIFORME DEL PROCESSO CIVILE, Torino, [Giappichelli, 2023, 113 ff.; TisCINI, Roberta, /L RINVIO PREGIUDIZIALE ALLA
CORTE DI CASSAZIONE DELLART. 363-BIS C.P.C. LA DISCIPLINA. LA CASISTICA, Giustizia Civile, 2023, 343 ff.; BRIGUGLIO,
Antonio, ESPERIENZE APPLICATIVE DEL RINVIO PREGIUDIZIALE INTERPRETATIVO EX ART. 363 BIS C.P.C. - PRIMA PUNTATA,
available at www.judicium.it, 2023; ID., ESPERIENZE APPLICATIVE DEL RINVIO PREGIUDIZIALE INTERPRETATIVO EX ART.
363 BIS C.P.C. — SECONDA PUNTATA, ivi, 2023; ID., ESPERIENZE APPLICATIVE DEL RINVIO PREGIUDIZIALE INTERPRETATIVO
EX ART. 363 BIS C.P.C. — TERZA PUNTATA, ivi, 2023.

4 Introduced by article 441-1 COJ - amended by Law No. 91-491 of May 15%, 1991 -, regulated by articles 1031-1
ff. CPC and since 2015 also extended to the interpretation of working collective agreements, French saisine had
long since attracted the interest of Italian legal literature: see SILVESTRI, Caterina, LA SAISINE POUR AVIS DELLA
COUR DE CASSATION, Rivista di diritto civile, 1998, |, 495 ff.; SILVESTRI, Elisabetta, /L PARERE PREVENTIVE DELLE CORTI
SUPREMIE, Rivista trimestrale di diritto e procedura civile, 1993, 873 ff.; NORMAND, Jacques, LA RICHIESTA DI PARERE
ALLA CORTE DI CASSAZIONE, Rivista di diritto processuale, 1998, 127 ff.; GIORDANO, Rosaria, LA «SAISINE POUR AVIS»
ALLA COUR DE CASSATION, ivi, 2005, 109 ff.

5 In this respect, then, the mechanism appears more similar to the Dutch Prejudiciéle vragen aan de Hoge Raad
envisaged by articles 392 ff. WBR (see article 394, § 1, which states that, unless the answer to the question given
by the Hoge Raad is no longer necessary to decide on the claim or request, the trial judge has to «tak[e its]
ruling into account»).

It should be noted, however, that even the Prejudiciéle vragen was, in turn, inspired by the French experience,
of which the Danish legislator was well aware: cf. Versterking van de cassatierechtspraak. Rapport van de
commissie normstellende rol Hoge Raad, Den Haag, februari 2008, 51 note 86, where the limited use of the
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paper, while the advisory function of the Supreme Courts, where admitted®, may well
escape the guarantees of jurisdiction, the same cannot be said when —as in the present
case — the mechanism devised by law is intrinsically adjudicative.

2.1. Admissibility criteria

Clearly drawing inspiration from the criteria established by the French legislature
for the admissibility of saisine pour avis, article 363-bis, §§ 1 and 2, c.p.c. states that the
question submitted to the Supreme Court must — cumulatively — be i) of pure law, ii)
necessary to the (even partial) definition of the dispute, iii) new (that is: not yet decid-
ed by the Court of Cassation)’, iv) difficult to resolve (because susceptible to give rise
to multiple interpretations, to be indicated in the order issued by the trial judge) and v)
susceptible to arise in several proceedings (so-called seriality)® .

The catalog just sketched does not reproduce one of the characters identified by
the delegation Law, namely that of the «particular importance» of the question; but,
as it has already been noted, such a suppression seems to be «more apparent and for-
mal than real», because the said requirement ends up coinciding either with seriality,
or with the difficulty of the question®; and, on the other hand, it seems reasonable
to expect that the Court, in checking whether the abovementioned requirements are
met, will draw from the principles it has already elaborated in the field of the so-called
principle of law in the interest of the law under article 363 c.p.c.’®

saisine, especially in criminal matters, is reported. In the Netherlands, by contrast, the preliminary referral has
met with some success: cf. KRANS, Bart, THE DUTCH PRELIMINARY RULING PROCEDURE: QUESTIONS FROM LOWER
COURTS TO THE DUTCH SUPREME COURT, Lecture at Complutense Universidad, Madrid, 20 June 2023.

6 For some examples, see PASSANANTE, Luca, /L PRECEDENTE IMPOSSIBILE, Torino, Giappichelli, 2018, 94 ff.

7 If the issue has already been dealt with by the Court of Cassation, even once, it is not new for the purposes
of article 363-bis c.p.c. (SCARSELLI, Giuliano, NOTE SUL RINVIO PREGIUDIZIALE ALLA CORTE DI CASSAZIONE DI UNA
QUESTIONE DI DIRITTO DA PARTE DEL GIUDICE DI MERITO, available at www.giustiziainsieme.it, 2021, § 7). On the
contrary, it is irrelevant that even a plurality of trial judges have already ruled on the point. Indeed, it has
been pointed out that the very existence of divergent interpretations makes the Supreme Court’s intervention
appropriate (SALVATO, Luigi, VERSO LA RIFORMA DEL PROCESSO TRIBUTARIO: IL “RINVIO PREGIUDIZIALE” ED IL RICORSO
DEL P.G. NELL'INTERESSE DELLA LEGGE, available at www.giustiziainsieme.it, 2021, § 3.1). The remark, however
reasonable, ends up in conflict with the purpose of the referral, which aims to prevent interpretive contrasts,
not to resolve those that have already occurred (CAPPONI, Bruno, £ OPPORTUNO ATTRIBUIRE NUOVI COMPITI ALLA
CORTE DI CASSAZIONE?, available at www.giustiziainsieme.it, 2021).

It is worth noting that, in order not to be new, the issue must have been decided (by the Supreme Court): any
obiter dicta are therefore irrelevant.

8  Sincethe assessment of this requirement is largely discretionary, it has already been pointed out that evaluations
of judicial policy are likely to influence the First President’s decision of admissibility or inadmissibility: see
BRIGUGLIO, Antonio, IL RINVIO PREGIUDIZIALE INTERPRETATIVO ALLA CORTE DI CASSAZIONE, available at www.
judicium.it, 2022, § 4.

9 BRIGUGLIO, Antonio, supra note 8.

10 SALVATO, Luigi, supra note 7, § 3.1.
According to article 363 c.p.c., when the parties have not appealed within the time limits prescribed by law
or have waived their right to do so, or when the decision is not susceptible to be appealed before the Court
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2.2.The proceedings (before the trial judge and before the Supreme Court)

Once the parties heard on the appropriateness of the preliminary referral, the trial
judge who still wants to make use of this option shall issue an order'?, which results in
the automatic stay of the proceedings before him or her. The stay, however, does not
prevent the taking of urgent acts'? and of evidence concerning matters which are not
related to the one submitted to the Court of Cassation (article 363-bis, § 2, c.p.c.): this
may happen, for instance, when more than one cause of action is at stake, and the pri-
or intervention of the Supreme Court is only essential to deal with one of them.

The order, which must give an account of the fulfillment of the requirements pro-
vided for by article 363-bis, §§ 1 and 2, c.p.c. (and, in particular, of the existence of a
plurality of interpretive possibilities), is communicated to the parties and transmitted
to the Court of Cassation, to be subjected to an initial examination by its First President,
who has to rule on its admissibility within 90 days: indeed, the lack of even only one
of the abovementioned requirements would entail the inadmissibility of the referral.
Moreover, according to some Scholars®3, the First President should also issue a decree
of inadmissibility when the trial judge has failed to provoke cross-examination on the
matter being referred.

By contrast, if all conditions are met and the audi et alteram partem principle has
been respected, the First President will assign the matter to the competent Chamber,
which — once acquired the Public Prosecutor’s indictment and the parties’ pleadings,
to be filed within the time limit referred to in article 378 c.p.c. — will issue its decision,
always in public hearing (article 363, § 4, c.p.c.); the judgement will then be immedi-
ately communicated to the trial judge by the clerk’s office, so that the proceedings can
resume its course before him or her.

of Cassation, the Public Prosecutor at the Court of Cassation may ask the Court to set forth in the interest of
the law the principle of law with which the trial court should have complied. The principle of law may also be
pronounced by the Court of its own motion, when the appeal brought by the parties is declared inadmissible,
if the Court finds that the appeal involves a question of special importance. In any case, the Court’s dictum has
no effect on the decision of the trial court. This instrument also finds a correspondent in the French tradition:
it is the so-called pourvoi dans I'intérét de la loi (see article 17 Law n° 67-523 of July 3", 1967 and articles 639-1
ff. CPC).

11 The expression, as already explained elsewhere (CAPASSO, Valentina, supra note 3, 593 s.) refers to civil and
tax judges, not also to special judges (i.e., administrative and accounting judges). Moreover, although the
provision does not set limits as to the degree of the referring trial judge, it can be ruled out that the remittal
can come from the remand judge (who is already bound by the principle expressed by the Court, and unable
to detect profiles overlooked by it), unless the question arises as a result of ius superveniens, which has thus
been (physiologically) disregarded by the Supreme Court. In the sense of the exclusion also of the Appellate
Court’s legitimacy, see CALIFANO, Gian Paolo, /L NUOVO GIUDIZIO DI APPELLO (DOPO LA RIFORMA DI CUI AL DECRETO
LEGISLATIVO 149/2022), Il Diritto processuale civile italiano e comparato, 2023, 75 ff.

12 According to a model which is already known to the codified system: cf. articles 298 and 669-quater c.p.c.

13 TRISORIO Liuzzl, Giuseppe, LA RIFORMA DELLA GIUSTIZIA CIVILE: IL NUOVO ISTITUTO DEL RINVIO PREGIUDIZIALE,
available at www.judicium.it, 2021, IlI.
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2.3. Critical remarks: effectiveness...

Doubts regarding both the success of the mechanism and its legitimacy have been
raised since the aftermath of the approval of the enabling act.

As for the first profile, indeed, it is apparent that, in order for the goal pursued by
the legislature to be effectively achieved, at least two conditions are necessary: first,
that the intervention of the Court of Cassation be provoked by the lower Courts when-
ever the case actually requires it'*; second, that the answer provided by the Supreme
Court is capable of settling interpretative doubts.

Actually, though it is still too early to estimate the real propensity of the lower
Courts to make use of the new mechanism, they seem to have welcomed the innova-
tion, as numerous preliminary referrals have already been raised within a few months®>.
This, however, still says nothing about the prospective effectiveness of the institution:
since the Supreme Court’s dictum is only formally binding in the proceedings in which
it is rendered®®, it is apparent that the aim underlying the referral (that is, the early
standardization of jurisprudence) cannot but be based on the persuasiveness of the Su-
preme Court reasoning®’. To date, the Court has only responded to two preliminary re-

14 The same French experience, as already pointed out taken as a model by the Italian legislature, has shown
a certain reluctance in the use of saisine: there are, in fact, about ten a year, so much so that the Cour de
cassation itself has recently proposed expedients in order to increase the propensity of trial judges to raise
preliminary references.

15 Inthe period between March and September 2023 alone, 23 preliminary referrals were raised.

16 Nor could it be otherwise, at least when the Constitution is unchanged (cf. article 101, § 2, Const.).

Thus, beyond the cases in which the referral has been assigned to the united Sections —whose dictum assumes,
but for the other Sections of the Supreme Court only, a “semi-binding” value (see article 374, § 3, c.p.c., which,
unchanged, provides that «[s]ince the simple section considers that it does not agree with the principle of
law enunciated by the united sections, it remits to the latter, by reasoned order, the decision of the cassation
appeal»), the delegated legislator — bound by the delegation Law on this point — could only foresee the effects
of the ruling on the proceedings in which the referral is made: according to article 363-bis, last paragraph, c.p.c.,
in fact, «[t]he principle of law enunciated by the Court Shall be binding in the proceedings in the context of
which the question was referred and, if the latter is extinguished, also in the new proceedings in which the same
question is proposed between the same parties».

Unlike French avis, which remains non-binding even for the referring judge (see article 441-3 COJ), the
pronouncement will bind, therefore, the referring judge and all subsequent ones, including the Court of
Cassation, within the same proceedings; as a consequence, any change occurred in jurisprudence in the
meanwhile would not be applied by the Supreme Court, possibly seized (again) in the same proceedings, (but)
according to the normal cursus impugnationis: Scoditti, Enrico, BREVI NOTE SUL NUOVO ISTITUTO DEL RINVIO
PREGIUDIZIALE IN CASSAZIONE, Questione giustizia, 3/2021, 109. It is worth noting, however, that the Hoge Raad
— whose preliminary ruling, as already stressed, is binding for the referring judge — affirmed its own freedom
from its prior ruling if, seized with an ordinary appeal in the same proceeding, the facts turn out to be different
from those assumed at the time of the preliminary ruling: HR 8 februari 2013, ECLI: NL: HR: 2013: BY4889, NJ
2013/123 (m.nt. H.J. Snijders). In essence, using Italian categories, it would not be possible to plead violation
of the law, but its false application; and nothing prevents from believing that the same applies to the Italian
mechanisms.

17 In other words, the standardization of jurisprudence requires that the Court’s dictum (which is nothing but a
precedent) is then actually followed, and becomes, therefore, case law. On the difference between precedent
and case law, see TARUFFO, Michele, PRECEDENTE E GIURISPRUDENZA, Napoli, Editoriale Scientifica, 2007.
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ferrals related to the same issue®®. This, again, makes any general judgment premature;
however, it is worth noting — along with the first commentators®® — that, in this very
case, the Supreme Court does not seem to have sufficiently justified the chosen solu-
tion, among those put forward by the trial judges. In essence, at least in this case, the
promptness of the response seems to have come at the expense of its convincingness.

2.4.... and legitimacy

As for the preliminary referral constitutional legitimacy profiles, it has already been
mentioned that they stem essentially from the adjudicative, and not advisory, function
here fulfilled by the Court, which is meant to issue a principle of law that binds the
referring court and all judges who (in the same or another proceeding) will be seized of
the same dispute between the same parties.

It is precisely this latter circumstance that has been seen by some commentators
as detrimental to article 101, § 2, Cost., stating that «[jJudges shall be subject only to
the law»: as a consequence of the cogency of the Supreme Court’s dictum, in fact, the
first judge’s choice to refer the question to the Supreme Court deprives all subsequent
judges of the possibility of directly interpreting the law, since they are required to apply
the interpretation already provided by the Court®.

This criticality may perhaps be overcome by following the idea of those who argue
for the mere preclusive nature of the question of law decided by the Court, which
would be within the power of the legislature to provide for in view of the gradual path-
way leading to res judicata®!.

However, the same idea is not sufficient to answer all the doubts raised by article
363-bis: on the one hand, in fact, the discretion left to the President of the Court to
choose the section responsible for deciding the preliminary referral appears contrary
to the principle of the natural judge pre-established by law (article 25, § 1, Const.)?;

18 See Cass., July 21%, 2023, no. 21874 and no. 21876.
It is worth stressing that, unlike in France, where the Cour de cassation has to respond to the saisine within 3
months (otherwise, the trial judge is entitled to issue his/her decision without waiting for the avis), article 363-
bis does not set a time limit within which the Supreme Court is required to rule. However, it is to be expected
that the Court, even if unofficially, will give some priority to preliminary referrals over ordinary cassation
appeals.

19 CAPASSO, Francesco, LE PRIME DECISIONI DELLA CASSAZIONE SU RINVIO PREGIUDIZIALE, Il Diritto processuale civile
italiano e comparato, 2023, 771 ff.

20  SCARSELLI, Giuliano, supra note 7, § 4.

21 CARRATTA, Antonio, IL RINVIO PREGIUDIZIALE ALLA CASSAZIONE E LA DECISIONE “SOGGETTIVAMENTE COMPLESSA”,
Giurisprudenza italiana, 2023, 471.

22 It is true that at least one of the parameters for assigning cassation appeals to the United Sections (the
occurrence of a question of particular importance: article 374, § 2, c.p.c.) already leaves a great deal of
discretion to the First President. The rule, however, is designed for cases in which the dispute has already gone
through two levels of jurisdiction. When the preliminary reference is ordered by the judge of first instance, by
contrast, the dispute ends up being essentially decided by a judge not predetermined by law.
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on the other hand, and above all, it should be considered that, since the Supreme
Court is designed by the Constitution as an appellate judge?, the Court can in no case
accommodate a decision at first and sole instance?*: but this ends up occurring where
the referral is ordered by the judge of first instance. And here, the legislature’s discre-
tion is out of play, because even the law encounters an insuperable limit, i.e. that of
constitutional dictate.

3.THE EUROPEAN REVOCATION: PRELIMINARY REMARKS

If, as seen, the preliminary referral aims at the prospective reduction of the overall
litigation, albeit at the cost of an immediate (and hopefully transient) increase in the
workload of the Court of Cassation, the second novelty brought by the reform would
seem to be totally unrelated to any efficiency-based logic: the introduction of the so-
called European revocation, indeed, appears to be rather aimed at increasing the ef-
fectiveness of the system, since it allows to specifically restore the rights guaranteed by
the European Convention on Human Rights, whose violation has been established by
the Strasbourg Court.

Actually, albeit the logic of human rights protection is preponderant, the introduc-
tion of such a remedy may also serve the economic needs of a State. Indeed, it is true
that, while «[t]he High Contracting Parties undertake to abide by the final judgment of
the Court in any case to which they are parties» (article 46 § 1 ECHR), the Convention
does not expressly require them to provide the reopening of domestic proceedings;
but it is also common ground that such remedy is often the best, if not the only, means
to achieve restitutio in integrum?. In those same cases, then, failing such a provision,
the consequence is often an automatic monetary compensation, which, on the one
hand, may be unsatisfactory for the victim of the violation; on the other hand, results
in a fixed (and perhaps avoidable) cost to the State.

Despite such drawbacks, however, the possibility of reopening of proceedings — if

not expressly provided for by the law — can hardly be granted by ordinary Courts, since
it runs up against the necessary predetermination of extraordinary appeals, which char-

23 Under article 111, § 7, Const., «[a]ppeals to the Court of Cassation in cases of violations of the law shall always
be allowed against judgements and against measures affecting personal freedom issued by ordinary and special
Courts».

24 CAPASSO, Valentina, supra note 3, 604, recalling an idea already expressed by CIPRIANI, Franco, Il regolamento di
giurisdizione, Napoli, Jovene, 1988 (rist.), 30 note 31. This limitation appears to be overlooked even too often:
for further cases of violation of article 111 Const. in this respect, see CAPASSO, Valentina, NULLITA DEGLI ATTI E
OFFENSIVITA NECESSARIA. CONTRIBUTO ALLA DIFESA DELLA LEGALITA DEL PROCESSO CIVILE, Roma, Dike, 2022, 316, note
435,

25 See COUNCIL OF EUROPE. COMMITTEE OF MINISTERS, RECOMMENDATION No. R (2000) 2 OF THE COMMITTEE
OF MINISTERS TO MEMBER STATES ON THE RE-EXAMINATION OR REOPENING OF CERTAIN CASES AT DOMESTIC LEVEL
FOLLOWING JUDGEMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS, Adopted by the Committee of Ministers on
19 January 2000 at the 694th meeting of the Ministers’ Deputies, available at https://rm.coe.int/.
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acterizes every branch of procedural law, and not only in Italy®. Legislature inaction,
yet, has not prevented case law to try to force the limits of the law, either by way of in-
terpretation or by resorting to the Constitutional Court. This has certainly happened in
Italy, first and foremost in the field of criminal trial: here, after some unsatisfactory at-
tempts to use already existing provisions, made by the Court of Cassation, the question
has been repeatedly referred to the Constitutional Court, which, in 2011, noting that
its previous admonition to the legislature?” had remained unsuccessful, introduced the
so-called European revision, by declaring the illegitimacy of article 630 c.p.p. in the part
in which it did not provide, among the cases justifying the revision, the one of the judg-
ment declared contrary to the Convention?®, As to civil and administrative proceedings,
instead, any attempts to provoke an additive intervention by the Constitutional Court
were unsuccessful?®: not so much because of the different importance of the rights at
stake, but because the Court felt that it could not replace the legislature in balancing
the protection of the winning party before Strasbourg Court and the one who had al-
ready obtained a favorable judgment in the domestic process, and who is not normally
a party to the conventional proceedings (see article 36, § 2, ECHR).

Against this background, article 1, § 10(a), Law No. 206/2021 — unexpectedly®* —
authorized the Government to introduce a new ground for extraordinary revocation «in
the event that the content of a judgment which has already become res judicata is sub-
sequently declared by the European Court of Human Rights to be contrary in whole or
in part to the Convention or to one of its protocols, and it is not possible to remove the

26 In fact, the need for a general instrument for restitutio in integrum has arisen in other European systems

as well: initially, in criminal trials, where the tendency is certainly to let respect for the Strasbourg Court’s
judgment prevail over national res judicata; more recently, and with diversified solutions, in the civil and
administrative proceedings. For example, while the German, Swiss and Spanish laws allow the revision of civil
and administrative judgments contrary to the ECHR, in the United Kingdom such a possibility is not granted,
since the need to protect the winning party in the domestic trial is deemed to prevail; in France the solution is
still different, since the reopening of the trial has been introduced only in matters of the status of persons, and
nothing is provided for with reference to administrative proceedings.

For a more extensive review of European Countries remedies and practices in both criminal and civil/
administrative proceedings, see PILKOV, Kostiantyn, REOPENING CASES FOLLOWING JUDGMENTS OF THE EUROPEAN
COURT OF HUMAN RIGHTS: ROOM FOR A EUROPEAN CONSENSUS?, Access to Justice in Eastern Europe, 2022, 7 ff.

27 See Corte cost., April 30", 2008, n. 129.

28 See Corte cost., April 7*, 2011, n. 113.

The Court, however, emphasized that the choice to affect article 630 c.p.p. did not imply a prejudicial option
of this Court in favor of the preexisting remedy of revision, being justified only by the inexistence of other and
more suitable remedies to be implemented. Hence the invitation to the legislature to exercise its discretion
in the possible choice both of a different mechanism and of the limits and ways in which, if necessary, to
enhance the indications of Recommendation R(2000)2 of the Committee of Ministers of the Council of Europe.
Notwithstanding this, even in criminal matters the intervention of the legislature has been delayed: it was
only with Legislative Decree no. 150/2022 that article 628-bis c.p.p. (which regulates the «Request for the
elimination of the prejudicial effects of decisions adopted in violation of the Convention for the Protection of
Human Rights and Fundamental Freedoms or Additional Protocols») was introduced.

29 See Corte cost., May 26, 2017, n. 123 and Corte cost., April 27%, 2018, n. 93.

30 The introduction of an instrument of restitutio in integrum to remedy ECHR violations, in fact, while suggested
in the past (see Bills no. 3354 of March 22", 2005 and no. 3362 of March 23", 2005, that never materialized),
had not been proposed by the Luiso Commission.
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violation through protection by equivalent». The delegation Law was translated into law
by means of the newly introduced article 391-quater c.p.c., which makes the so-called
Europen revocation® available against «decisions of ordinary judges which have be-
come final [...] when their content has been declared by the European Court of Human
Rights to be contrary to the Convention or one of its Protocols» (article 362, § 3, c.p.c.).

The evaluation of the new remedy should be tempered, however, because both
of its underlying objectives (to restore human rights violations and to avoid automatic
monetary compensation) appear to be only partially achievable in light of the regula-
tions of article 391-quater c.p.c., given its (over)limited scope.

3.1. Admissibility criteria

The remedy may be exercised by the party who successfully applied to the Europe-
an Court of Human Rights or by the Italian Public Prosecutor at the Court of Cassation
(article 397, § 2, c.p.c.)®?, exclusively against judgments that have become res judicata
(articles 362, § 3, and 391-quater, § 1, c.p.c.)®. The provision thus excludes both the
case in which the Strasbourg Court has exceptionally admitted the appeal regardless of
the rule of prior exhaustion of domestic remedies (article 35 ECHR), as well as the case
provided by article 37 of the Convention (namely, the striking out of the application
following the unilateral recognition of the violation by the State)**.

However, the one just mentioned is not the only limitation on the scope of the
remedy, which is further restricted by two additional (and cumulative) requirements: it

31 See ROMANI, Elisabetta, IL PROCESSO AMMINISTRATIVO E L’ESECUZIONE DELLE SENTENZE DELLA CORTE EUROPEA DEI
DIRITTI DELL'UOMO: L'ISTITUTO DELLA REVOCAZIONE «CONVENZIONALE» PREFIGURATO DALLA L. 26 NOVEMBRE 2021,
N. 206, available at www.federalismi.it, 2022, n. 16, 220 ff.; GRASSI, Michele, REVOCAZIONE DELLA SENTENZA
CIVILE PER CONTRASTO CON LA CONVENZIONE EUROPEA PER LA SALVAGUARDIA DEI DIRITTI DELL’UOMO E DELLE LIBERTA
FONDAMENTALI, Rivista di diritto internazionale privato e processuale, 2022, 919 ff.; D’ALESSANDRO, Elena,
REVOCAZIONE PER CONTRARIETA ALLA CONVENZIONE EUROPEA DEI DIRITTI DELL'UOMO, Giurisprudenza italiana,
2023, 479 ff.; ZUFFI, Beatrice, CEDU E GIUDIZIO DI LEGITTIMITA: IL NUOVO RIMEDIO REVOCATORIO ESPERIBILE Al SENSI
DELLART. 391-QUATER C.P.C., Il Giusto processo civile, 2023, 115 ff.

32 According to article 15, § 1-bis, Law Decree no. 113/2018, converted by Law no. 132/2018, as modified by
article 15, § 4, Legislative Decree no. 149/2022, «[t]lhe Government Agent shall inform all parties to the trial
which gave rise to the judgment of the Italian court submitted to the European Court, as well as the Public
Prosecutor at the Court of Cassation, of the pendency of the proceedings brought before the European Court
itself»; the provision is certainly useful, but not sufficient to ensure frequent use of the extraordinary appeal
power granted to the prosecutor, who is also not expected to be notified of the EDU Court’s decision.

33 The application, to be made within 60 days from the communication or, failing that, from the publication of the
judgment (article 391-quater, § 2, c.p.c.), must be addressed in any case to the Court of Cassation, even where
the decision that has become final was not issued by a first instance or an appellate judge; however, the Court,
in eventually granting the appeal, will decide on the merits only if «no further findings of fact are necessary»;
otherwise, the case will be sent back «to the judge who pronounced the judgment set aside» (see article
391-quater, § 2, which refers to Article 391-ter, § 2).

34  What is most striking is that both cases are instead included by article 628-bis c.p.p.: the latter expressly, the
former implicitly (since the provision does not make the remedy subject to the condition that the judgment
have already become irrevocable).
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is, in fact, necessary, first, that «the violation established by the European Court [has]
adversely affected a state right of the person» and, second, that «any equitable relief
granted by the European Court under article 41 of the Convention [is] not [adequate]
to compensate for the consequences of the violation» (article 391-quater, § 1, c.p.c.).

Both requirements raise perplexity.

As for the latter requirement, Scholars have already observed that the provision seems
to misrepresent the meaning of article 41 ECHR, «as if in the system of the Convention the
payment of equitable satisfaction in lieu of the restitutory remedy were the rule and not
the exception». In fact, «following a finding of a violation of human rights protected by the
ECHR, the “losing” State is obliged to take all necessary measures to remove the conse-
guences of the wrongful act and, only residually, article 41 ECHR provides that the injured
party may be granted monetary compensation to the extent that the domestic law of that
State does not permit reparation. By providing for the prior verification of the unsuitability
of protection by equivalent to compensate for the consequences of the tort, the Italian
legislator seems, instead, to have reversed the terms of the question»®,

As to the former, doubts are even greater: on the one hand, the proviso uses the
expression «state right of the person», whose meaning is uncertain, since it has no
equivalent in Italian Codes or legislation®. In fact, the expression appears to be bor-
rowed from the French procédure de réexamen des décisions civiles rendue en matiere
d’état des personnes®, but Italian legislature seems to have overlooked that such no-
tion is controversial in France too®,.

35 GRASssI, Michele, supra note 31, 947.

36 See UFFICIO STUDI E FORMAZIONE DELLA GIUSTIZIA AMMINISTRATIVA, RELAZIONE SUGLI EFFETTI DIRETTI E SULLE

IMPLICAZIONI SISTEMATICHE CHE LA RIFORMA DEL PROCESSO CIVILE, APPRESTATA DAL D.LGS. 10 OTTOBRE 2022, N.
149, RECA AL PROCESSO AMMINISTRATIVO, available at www.giustizia-amministrativa.it, 2022, 48 note 70 ff.,
and CONSIGLIO SUPERIORE DELLA MAGISTRATURA, RICHIESTA DEL MINISTRO DELLA GIUSTIZIA, Al SENSI DELLART. 10
DELLA LEGGE 24 MARZO 1958, N. 195, DI PARERE SUL TESTO DEL DECRETO LEGISLATIVO, APPROVATO DAL CONSIGLIO DEI
MINISTRI NELLA RIUNIONE DEL 28 LUGLIO 2022, CONCERNENTE: “SCHEMA DI DECRETO LEGISLATIVO RECANTE ATTUAZIONE
DELLA LEGGE 26 NOVEMBRE 2021, N. 206 RECANTE DELEGA AL GOVERNO PER L’EFFICIENZA DEL PROCESSO CIVILE E PER
LA REVISIONE DELLA DISCIPLINA DEGLI STRUMENTI DI RISOLUZIONE ALTERNATIVA ALLE CONTROVERSIE E MISURE URGENTI
DI RAZIONALIZZAZIONE DEI PROCEDIMENTI IN MATERIA DI DIRITTI DELLE PERSONE E DELLE FAMIGLIE NONCHE IN MATERIA
DI ESECUZIONE FORZATA.” (DELIBERA 21 SETTEMBRE 2022), available at www.csm.it, 2022, 31 ff.
It is true that some Scholars (LUisO, Francesco Paolo, /L NUOVO PROCESSO CIVILE. COMMENTARIO BREVE AGLI
ARTICOLI RIFORMATI DEL CODICE DI PROCEDURA CIVILE, Milano, Giuffre, 2023, 231; D’ALESSANDRO, Elena, supra note
31, 481 note 16) proposed to read the expression as including all non-pecuniary rights; but such an extensive
reading is questionable.

37 See articles L. 452-1 ff. COJ and articles 1031-8 ff. CPC, as introduced by Law no. 2016-1547 of November 18",
2016 (but see also the implementing decree no. 2017-396 of March 24, 2017). In French literature, see, at
least, LE BARS, Thierry, CONVENTION EUROPEENNE DES DROITS DE L’HOMME ET ETAT DES PERSONNES : INSTAURATION
D’UNE PROCEDURE DE REEXAMEN DES DECISIONS DE JUSTICE EN MATIERE CIVILE, Droit de la famille, janv. 2017, 1 ff.;
CADIET, Loic, LA LOI J21 ET LA COUR DE CASSATION : LA REFORME AVANT LA REFORME ?, Procédures n° 2, févr. 2017,
étude 3, § 9 ; FERRAND, Frédérique, LE DECRET DU 24 MARS 2017 PORTANT DIVERSES DISPOSITIONS RELATIVES A LA
COUR DE CASSATION, La Semaine juridique, 2017, 702 ff., § 4

38 MELIN, Frangois, Action d’état — Généralités, in Répertoire de procédure civile, Janvier 2023.
It is true that the expression, while general, immediately seemed to be primarily aimed at resolving the issue
of surrogate motherhood (CHENEDE, Frangois, REEXAMEN D’UNE DECISION CIVILE APRES CONDAMNATION PAR LA
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On the other hand, the scope of the remedy, in addition to being ambiguous, is
still too limited. In essence, the greatest criticality lies in what the article 391-quater
c.p.c. does not provide for: in fact, the legislature’s discretion, referred to by the Con-
stitutional Court, could certainly be exercised when the choice between introducing or
not introducing the remedy is at stake: but, once a provision is made for the reopening
of proceedings in certain cases, that discretion becomes reviewable insofar as it does
not provide for cases that would deserve protection similar to those selected. Now,
given that the Explanatory Report accompanying the reform (p. 50) implicitly admits
that the cases envisaged are not the only ones in which the compensatory remedy is
inadequate (so that it is conceivable that others will be acknowledged by practice), it is
already possible to identify a series of cases whose exclusion appears to be unreason-
able, namely those in which a violation of procedural rights — starting with the right of
defense — has been recognized by the European Court of Human Rights®.

First of all, in fact, it is precisely as a result of an episode of conspicuous infringe-
ment of the right of defense (albeit in criminal trial) that the so-called European re-
vision has found its way into Italian legal system?’; nor does it seem to be possible to
invoke the widespread belief that differentiated (rectius: more intense) guarantees in
criminal proceedings would in any case be justified only by reason of the particular
nature of the rights at stake (i.e., ultimately, by reason of the potential impact on per-
sonal freedom), in order to exclude the need for equal protection in civil proceedings.
Indeed, such reasoning would not only disregard article 111, §§ 1 and 2, Const., which
identifies a catalog of principles (starting with the audi et alteram partem one) which
are applicable to all types of trials, but also neglect that the Strasbourg Court has ex-
plicitly equated civil and criminal trials in terms of the need to ensure the right of de-
fense, even on the legal qualification of facts*.

CEDH, AJ famille, 2016, 595 ; CAIRE, Anne-Blandine, Vers un réexamen des décisions civiles définitives rendues en
matiére d’état des personnes aprés une condamnation de la CEDH ?, Recueil Dalloz, 2016, 2152; GOUTTENOIRE,
Adeline, LE STATUT SUR MESURE DES ENFANTS NES DE GPA A L’ETRANGER, La Semaine juridique, 2017, 1691), so
that it is not surprising that it is precisely on this matter that the Court of Review (Cour de réexamen) first
intervened in 2018 (see Cour de réexamen, 16 févr. 2018, n° 001 and Cour de réexamen, 16 févr. 2018, n°
002). It has already been stressed, however, that the expression is so broad that «[i]t is possible to envisage a
much wider field of application for this mechanism. To stick to the classic conception of personal status, the
re-examination procedure could concern decisions relating to nationality, sex, alliance, filiation, or even the
granting and modification of surnames and forenames. The ECHR is particularly sensitive to the possibility for
each individual to establish his or her “identity”. In the future, “personal status” could be assimilated to all the
issues currently subsumed by the ECHR under the “right to respect for private and family life”. Only property
matters would then be excluded from the “re-examination” procedure»: cf. CHENEDE, Francois, supra). As will
be discussed, some Italian commentators also come to this conclusion.

39 In addition, according to ZUFFI, Beatrice, supra note 31, 135, such a limitation would also be unlawful because
it goes beyond the provisions of the delegation Law, which did not contain any specifications concerning the
subject matter of the dispute.

40 Corte cost., April 7", 2011, n. 113.
41 ECHR Court, December 11%, 2007, Drassich c. Italia.
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Secondly, reparation of the violation of procedural rights by monetary equivalent, al-
though not impossible, is extremely difficult, as the experience of the Strasbourg Court
itself shows*; and such difficulty calls to mind the scientific elaboration on the notion of
«irreparabil[ity]» of the injury which is required for the granting of the provisional measure
under article 700 c.p.c.: for, as is well known, not only is the conception that preached this
character with exclusive reference to the injury of non-patrimonial rights (which, more-
over, certainly include procedural rights) now obsolete, but equally outdated is the idea
to restrict the notion to cases of practical impossibility of protection by equivalent only*,

Actually, these considerations do not seem to have been totally disavowed in the
course of the work which led to the approval of the reform: to the contrary, it has been
reported that «another case of revision had been hypothesized: the violation, ascer-
tained by the European Court, that had decisively prejudiced the exercise of the right of
defense of the party proposing the revocationy, irrespective to the nature of the right
at stake*. However, the provision «did not find hospitality in the legislative decree for
reasons unknown at present»; with «regrettable consequences», which are not limit-
ed to those — obvious — related to the deficit of protection thus maintained® and the
resulting patrimonial burdens on the State, but, as it will be seen shortly, also extend to
the lack of coordination with other provisions (and, in particular, those related to the
protection of third parties to supranational judgment)?.

3.2. The proceedings (before the Court of Cassation and, possibly, before the
trial judge)

The application for revision, to be made within sixty days from the communication
or, failing that, from the publication of the judgment (§ 2), must be addressed in any
case to the Court of Cassation (which will in any case hold a public hearing), even if the
national decision infringing the Convention was the one issued by a trial judge®’. How-

42  See DE SANTIS DI NICOLA, Francesco, L'OBBLIGO DI CONFORMARSI ALLE SENTENZE DELLA CORTE EDU TRA PROBLEMATICO
AMPLIAMENTO DEI MOTIVI DI REVOCAZIONE E (SOSTANZIALE) NEUTRALIZZAZIONE DEL GIUDICATO NAZIONALE NON-PENALE
(l1), Giusto processo civile, 2018, 1118 ff.

43 See PANZAROLA, Andrea - GIORDANO, Rosaria, SUB ART. 700, in ID., DEI PROVVEDIMENTI D’URGENZA. ART. 700-702,
in CHIARLONI, Sergio (a cura di), COMMENTARIO DEL CODICE DI PROCEDURA CIVILE, Bologna, 2016, pp. 219 ff.

44 Luiso, Francesco Paolo, supra note36, 232.

45 These remarks do not prevent from agreeing with MENGALI, Andrea, LA REVOCAZIONE PER CONTRARIETA ALLA
CONVENZIONE EUROPEA DEI DIRITTI DELL'UOMO, in CECCHELLA, Claudio (ed.), supra note 3, 408 f., who stresses that
the violation of the right of defence can be asserted through European revocation when it has been perpetrated
in a case involving a person’s state right: in other words, it would be an «indirect» injury to the state right.
But, as it is apparent, the proposed interpretation — that the same Author defines as «extensive» — cannot be
extended further, given the insurmountable obstacle constituted by the letter of the law.

46 Seeinfra, § 3.3.

47 The same was already the case the event of a revocation for error of fact, governed by article 391-bis c.p.c. On
the other hand, the decision (recognized as) violating to the Convention or its protocols may not be that of the
Court of Appeals, but that of the Court of Cassation rejecting the cassation appeal against the former. Thus,
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ever, this does not necessarily mean that the proceedings will end before the Supreme
Court: the Court, in eventually granting the appeal, will decide on the merits only if
«no further findings of fact are necessary» (article 391-quater, § 2, which recalls article
391-ter, § 2); otherwise, once the cassation phase exhausted, the case will be sent back
«to the judge who pronounced the judgment set aside».

3.3. Critical remarks: effectiveness...

Anyway, the winning party in the revocation proceedings is not even assured of
obtaining the claimed asset, albeit recognized as unduly denied in the first domestic
judgment: indeed, under article 391-quater, last paragraph, c.p.c., the granting of the
remedy shall not affect «the rights acquired by good faith third parties® who did not
participate in the proceedings before the European Court».

Regardless of any assessment of the appropriateness of such a provision, it certain-
ly gives rise to tricky problems of coordination with article 2652 c.c., which has been
amended in order to provide for the transcriptibility of «applications for revision under
article 391-quater» — when involving judgments subject to transcription (§ 1, no. 9-bis)
—, and has always provided, as a general rule, that «the judgment granting the applica-
tion does not affect the rights acquired by third parties in good faith on the basis of a
deed transcribed or registered prior to the transcription of the application» (§ 2).

On the one hand, in fact, it seems very difficult to imagine cases in which the
complained violation of a «state right of the person» could give rise to transcribable
claims”; but, as noted, the amendment of article 2652 c.c., just like the provision con-
tained in article 391-quater, last paragraph, «are nothing more than what remains of
the broader text that had been elaborated in the preparatory work»*: in essence, it
was the prospective opening of the remedy also to the hypothesis of right of defense
violations (regardless of the object of the trial)*® which could have justified a problem
of transcriptibility of the application; since the legislature no longer provides for such a
scenario, the amendment to the Civil Code remains essentially meaningless.

even such decisions may be reversed under art. 391-quater c.p.c.: D’ALESSANDRO, Elena, supra note 31, 480;
LuUIso, Francesco Paolo, supra note 36, 233 ff.; ZUFFI, Beatrice, supra note 31, 131, who, however, criticises both
the appropriateness of the provision (which ends up submitting all revocations to the Supreme Court) and its
legitimacy (since such a directive was not literally provided for in the delegation Law).

48 Notwithstanding the basic doubt as to the third parties actually targeted by the provision, which will be
discussed immediately below, in the text, it has been observed — moving from the assumption that expression
includes the counterparty in the domestic suit — that «where a third party, although duly informed by the
Government Agent, has not applied to intervene in Strasbourg, it may be said that s/he is not in good faith
[...]. | Moreover, good faith will also be excluded where the third party, although invited by the President as a
result of his ritually filed request to intervene, does not intervene in the conventional judgment, being unable
to complain, even in that case, of any violation of the right of defence under article 24 of the Constitution»: cf.
RoMANI, Elisabetta, supra note 31, 245.

49 D’ALESSANDRO, Elena, supra note 31, 481.
50 Seesupra, §3.1.

Civil Procedure Review, v. 15, n. 2: mai.-ago. 2024.
ISSN 2191-1339 — www.civilprocedurereview.com

69




70

Civil Procedure Review - Ab Omnibus Pro Omnibus

On the other hand, neither is it certain that article 391-quater, last paragraph,
c.p.c., and article 2652, § 2, c.c. refer to the same «third parties»: actually, there is a
strong doubt that the first article — in line with the Constitutional Court’s understand-
ing®! — refers to the counterparty to the domestic suit (whose intervention before the
ECHR is not guaranteed)®?, and the second to the latter’s successors in title; but, once
again, since «the scope [...] of article 391-quater c.p.c., in its final version, was [...]
limited to “state rights of the person”» and «it is rare to imagine their acquisition by
derivative titley, it is really hard to envisage that the provision can be implemented®.

3.4... and legitimacy

While exposing the eligibility criteria of the remedy, some profiles of irrationality of
the new discipline (namely, the exclusion from the scope of the European revocation
of at least a series of hypotheses deserving of restitutio in integrum as much as those
included) have already been pointed out. Those remarks, however, do not exhaust the
doubts of constitutional legitimacy raised by the new mechanisms.

Indeed, as | have already stressed elsewhere®, the choice of the delegated legisla-
tor to introduce a new article, instead of amending article 395 c.p.c., must be consid-
ered mandatory, given that any intervention on the pre-existing article>> would have
had the effect of extending the remedy to administrative and tax proceedings as well
(given the referral contained, respectively, in articles 106 c.p.a. and 64 Legislative De-
cree no. 546/1992); and that would have gone beyond the limits of the delegation Law.
And yet, the resulting whole system — which admits the restitutio in integrum before
civil and criminal Courts, but not before administrative and tax Courts — casts doubt on
the reasonableness of the exclusions: indeed, in administrative and tax proceedings,
just like in criminal proceedings, the State is the claimant’s counterparty, albeit in dif-
ferent articulation, both in the domestic and in the conventional process. Moreover, it
is hard to see why the balancing made by the legislator with reference to the opposing
interests in relation to the civil judgment should give a different result when the viola-
tion was committed as a result of tax or administrative proceedings.

51 Cf. Corte cost., May 26", 2017, n. 123, recalling that, in proceedings before the Strasbourg Court, the intervention
of the counterparty in domestic proceedings is left to the discretion of the President of the Court (see article 36,
§ 2, ECHR)

52 Cf. article 44, § 3(a), Rules of the European Court of Human Rights.

53 D’ALESSANDRO, Elena, supra note 31, 483; ZUFFI, Beatrice, supra note 31, 145.

54  CAPASSO, Valentina, NOTE SUL (NUOVO?) CONTRADDITTORIO POST D.LGS. 10 OTTOBRE 2022, N. 149, TRA APPREZZABILI
CONFERME E QUALCHE OCCASIONE PERDUTA, Il Diritto processuale civile italiano e comparato, 2023, 97 note 62.

55 As already stressed by some Scholars: DE SANTIS, Angelo Danilo, LE IMPUGNAZIONI, in COSTANTINO, Giorgio (ed.),
LA RIFORMA DELLA GIUSTIZIA CIVILE. PROSPETTIVE DI ATTUAZIONE DELLA LEGGE 26 NOVEMBRE 2021, N. 206, Bari,
Cacucci, 2022, 264, and, most recently, D’ALESSANDRO, Elena, supra note 31, 480. For an opposing view, see
ZUFFI, Beatrice, supra note 31, 134.
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4. CONCLUDING REMARKS

It is well known that the importation of procedural instruments is a delicate and
risky operation, since a number of factors — of a structural, legal, but also socio-eco-
nomic nature — can cause what works elsewhere to prove inadequate in the target
Country.

With respect to the new mechanisms here examined, the first impression is that
the Italian legislator has not well pondered the “degree” of imitation, which was ex-
cessive in one case (that of the European revocation, which brought, together with the
limitation ratione materiae, the same uncertainties that it arouses in France), insuffi-
cientin another (that of the “Italian adaptation” of the saisine pour avis, whose original
advisory value would have been better left unchanged). Whether this impression is
correct, only time will tell.

VALENTINA CAPASSO
Associate Research Fellow at Universita degli Studi di Napoli Federico Il
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